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LAND ACCESS OMBUDSMAN BILL

Introduction

@@, Hon. AJ LYNHAM (Stafford—ALP) (Minister for State Development and Minister for Natural
Resources and Mines) (2.41 pm): | present a bill for an act to provide for a land access ombudsman to
investigate and facilitate the resolution of disputes about conduct and compensation agreements and
make-good agreements, and to amend this act, the Coal Mining Safety and Health Act 1999, the
Integrity Act 2009, the Mineral and Energy Resources (Common Provisions) Act 2014, the Mineral
Resources Regulation 2013, the Petroleum and Gas (Production and Safety) Act 2004 and the Public
Service Act 2008 for particular purposes. | table the bill and the explanatory notes. | nominate the
Infrastructure, Planning and Natural Resources Committee to consider the bill.

Tabled paper: Land Access Ombudsman Bill 2017.
Tabled paper: Land Access Ombudsman Bill 2017, explanatory notes.

| am pleased to introduce the Land Access Ombudsman Bill 2017. This bill provides for the
creation of a Land Access Ombudsman to investigate and facilitate the resolution of disputes about
conduct and compensation agreements and make-good agreements; the saving of existing provisions
contained in the Mineral and Energy Resources (Common Provisions) Transitional Regulation 2016
that will expire in September 2017; and the inserting of new provisions relating to the overlapping tenure
framework contained in the Mineral and Energy Resources (Common Provisions) Transitional
Regulation 2016.

It is a fundamental tenet of Australian law that the state’s mineral and energy resources belong
to all Queenslanders. The production of these resources provides for royalty streams which contribute
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to the state’s hospitals, roads, schools, police and other vital services for the people of Queensland.
The state authorises access to land for resource companies to undertake the activities necessary to
explore for, and subsequently produce, these resources where it is economically feasible to do so. In
2010, the Queensland government introduced the land access framework to balance the rights and
responsibilities of landholders and resource companies seeking access to private land. This framework
now applies to all resource authorities except mining leases, mining claims and prospecting permits,
which operate under a different regulatory framework.

Under Queensland’s land access framework, resource companies are required to enter into a
conduct and compensation agreement with landholders prior to entering land to carry out advanced—
that is, high impact—activities. Conduct and compensation agreements contain provisions regarding
the conduct of activities on landholders’ land and set out compensation arrangements negotiated by
the parties.

In 2010, the Queensland government also established a regulatory framework requiring
petroleum tenure holders to monitor and manage the impacts caused by the exercise of underground
water rights on water bores. This includes the responsibility to ‘make good’ on any impairments caused
to a private bore owner. Make-good agreements are an arrangement between resource companies and
water bore owners for the purpose of ensuring private water bore owners impacted by resource
activities are able to maintain access to a reasonable supply of water for the authorised use and
purpose of their water bore. A resource company is required to enter into a make-good agreement
where a water bore assessment has determined that, as a result of resource activities, a water bore
has or is likely to have an impaired capacity. The agreement details the measures the resource
company must take to make good the impact of their resource activities.

This underground water management framework was expanded to include the mining sector
from 6 December 2016 with the commencement of the Water Reform and Other Legislation
Amendment Act 2014. The Land Access Ombudsman Bill 2017 will enhance the existing land access
and make-good frameworks by establishing an independent statutory office of the Land Access
Ombudsman. The Land Access Ombudsman’s primary function will be to help resolve disputes
between landholders and resource companies who are parties to conduct and compensation and
make-good agreements. It will help resolve them quickly, simply and at no cost to the parties to the
dispute, providing an alternative to lengthy and expensive arbitration or court actions.

The Land Access Ombudsman will be a first port of call option for a party provided they have
already made some reasonable attempt to try to resolve the dispute. The idea is to have a relatively
simple, cost-free process to nip the problem in the bud so that all parties can quickly resolve the dispute
and get on with their lives and their jobs. The proposal to establish the Land Access Ombudsman arises
from a recommendation in the report of the independent review of the Gasfields Commission
Queensland, which was completed last year by retired Land Court member Mr Robert Scott. The
Gasfields Commission Queensland review report noted that, once any dispute resolution mechanisms
in the agreement are exhausted, the only legal remedy for a breach of a conduct and compensation
agreement is resort to a court of competent jurisdiction.

In coming to his recommendations in the Gasfields Commission Queensland review report,
Mr Scott interviewed dozens of stakeholders including landholders, industry and community groups,
peak producer groups and industry peak bodies, as well as government agencies and local
governments. In doing so, he gained a good feel for the approach needed to help people resolve these
types of disputes which otherwise can have a significant economic and emotional toll on the parties
concerned. | thank Mr Scott for his work and his important insights on these issues.

To address the concerns raised by stakeholders, the review recommended the establishment of
an independent statutory body that has the power to investigate and facilitate the resolution of disputes
between parties to conduct and compensation and make-good agreements. The government supported
this recommendation and considered the best model to deliver this recommendation would be through
the creation of a Land Access Ombudsman.

This office will achieve the same outcome as contemplated in the Gasfields Commission
Queensland review report, which, in effect, is a role that could be delivered by an ombudsman. As
outlined by the Australian and New Zealand Ombudsman Association, the fundamental role of an
ombudsman is the independent resolution, redress and prevention of disputes. The role of an
ombudsman should not be confused with that of a regulatory body in that it should not have regulatory,
disciplinary and/or prosecutorial functions.
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The primary function of the Land Access Ombudsman will be to investigate disputes about
existing conduct and compensation and make-good agreements and to facilitate the resolution of these
disputes. A party to a conduct and compensation or make-good agreement will be entitled to refer a
dispute to the Land Access Ombudsman without having to first exhaust the dispute resolution
mechanisms contained in their agreement. Access to the Land Access Ombudsman will be free to both
parties. Referred disputes will be dealt with in a facilitative and conciliatory manner and may involve
meeting with the parties, hearing their views, offering advice on the merits of each party’s position and
making recommendations on how the dispute could be resolved.

The Land Access Ombudsman will not have the power to make binding decisions on the parties.
It is not an alternative to a court or arbitration. Consistent with Mr Scott’s view that the position provide
a holistic service, the Land Access Ombudsman will also be able to provide parties with information
about relevant health services. This is to assist in lowering the stress that may arise over the dispute.
In order to ensure the Land Access Ombudsman has access to relevant information to help facilitate
dispute resolution, the Land Access Ombudsman will have powers to compel production of documents
by the parties and to answer questions. Where necessary, the Land Access Ombudsman will also have
powers to enter the land subject to the dispute to perform an investigation. Where the Land Access
Ombudsman reasonably believes that a resource authority holder or a resource tenure holder has
contravened a resource act, a condition of an environmental authority, the Water Act 2000 or the
Environmental Protection Act 1994, the Land Access Ombudsman can make recommendations to the
relevant department that the matter be investigated.

The Land Access Ombudsman will also be able to identify systemic issues arising out of disputes
and provide advice to government about these issues. This is an important feedback loop alerting the
government to broader issues, facilitating early government intervention. The Land Access
Ombudsman will not be subject to direction by a minister, a chief executive or government about the
way its functions are performed, the priority it gives to investigations or the advice it gives to parties, or
the systemic regulatory issues it identifies during the course of its investigations. However, to ensure
appropriate transparency and accountability, the Land Access Ombudsman will be required to provide
an annual report to the responsible minister, which must be published on the ombudsman’s website.
This annual report will provide a description of:

. land access dispute referrals made;

. land access dispute referrals that the Land Access Ombudsman has decided not to investigate
or continue to investigate;

. land access dispute referrals the ombudsman has investigated,;

. written notices provided to the parties under clause 51 of the bill;

. notices given to a chief executive under clauses 53 to 55 of the bill; and

. details of other functions performed by the ombudsman during the year.

The enabling legislation also provides for the process for appointment of the Land Access
Ombudsman and conditions of the appointment and the administration and staffing of the Office of the
Land Access Ombudsman.

A second objective of this bill is to further simplify the dispute resolution processes available to
parties to a conduct and compensation agreement by providing the Land Court with exclusive
jurisdiction to deal with alleged breaches of a conduct and compensation agreement. Currently, parties
are required to apply to a court of competent jurisdiction for resolution of these disputes. By providing
exclusive jurisdiction to the Land Court, it will become the sole court parties need to interact with to
resolve disputes both before and after entering into a conduct and compensation agreement. This
change is consistent with the dispute resolution approach for make-good agreements.

In summary, the Land Access Ombudsman will give landholders and resource companies a
trusted, easily accessible and independent person to help resolve problems before they escalate into
full-blown legal disputes, and it does this in a more streamlined dispute resolution process which is
cost-effective and efficient. Importantly, by listening to people’s concerns and offering advice on ways
to resolve them, the Land Access Ombudsman will provide a valuable service to landholders and the
resources sector. Helping parties resolve their disputes early will not only reduce personal stress for
landholders and those in the resource industry, but it will also help support and grow our
multi-billion-dollar agriculture and LNG industries.

Finally, this bill also includes amendments to save provisions contained in the Mineral and Energy
Resources (Common Provisions) Transitional Regulation 2016—or ‘MER(CP) Transitional
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Regulation'—which will expire in September 2017. The MER(CP) Transitional Regulation contains
provisions relating to the land access framework for resource authorities and the industry developed
overlapping tenure framework for coal and coal seam gas tenures. The bill also inserts additional
provisions into the MER(CP) Act that are required as a consequence of saving the overlapping tenure
provisions contained in the MER(CP) Transitional Regulation, which relate to when a petroleum lease
tender is released over a coal tenure. | commend the bill to the House.
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